01/72/04 HON 16:23 PAX S152881338 



HCKEE VOORHEBS & SEASE 



QlOOS 



U.S. Serial No. 10/004,066 



Attorney Docket No. P04085US0 



REMARKS 

A. Overview 

Claims 1-4, 6-10, 14-28, 30. 32-50 and 52-63 are pending in this application. The present 
response is an earnest cffortj to place all claims in proper form for allowance, or at least place the 
application in better form fdr appeal. Entry of this response andi reconsideration of the 
application are respectfully requested. 

B. Rejections under 35 V.S.C. § 103 

The sole basis for rejection of the application is on the grounds of obviousness. The 
references asserted are: 

(1) "Trase Oj^rating Instructions" (hereinafter 'Trase ") 

(2) allegedly "applicant's admitted prior art" (hereiinafter "the alleged admission") 

(3) Hunter UJS. Patent 5,893,218 (hereinafter "Hiinter") 

(4) Hook U.SL Patent 5,376,888 (hereinafter "Hooik"). 
The first obviousnes^ rejection rejects claims 1-4, 6-10, 12-15, 22-28, 30, 32-50 and 52- 

63 on the basis of Trase or ttie alleged admission in view of Huntfcr. The second rejects claims 
16-21 on the basis of Trase i$ view of Hunter and further in viewlof Hook. Obviousness is 
detennined firom the view point of (a) what the state of the art would suggest to (b) a person of 
ordinary skill in the art. Applicant respectfully traverses these rejections and earnestly requests 
reconsideration based on the jpollowing points. 
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1. ThektateoftheArt 

The claims relate to bontrol of an automated process of (jrying grain and seed, whether or 
not separated from a carrier jor other vegetative structure. Applicants' specification describes the 
state of the art. It includes ifcriodically (a) manuaUy pulling cobs or kernels from a drying bin, 
(b) using laboratory equipment to measure moisture content, and (c) adjusting the drying process, 
if needed. It also includes a K^ariety of methodology to measure moisture in the grain, and using 
such measurements to adjus^ the drying process. 

The Hunter reference! cited in the Office Action is certainly a part of the state of the art. It 
does disclose that, optionalljj, moisture sensors could be placed somewhere in the drying bins and 
used in the drying method, iut it just as certainly does not describe or suggest any specific type 
of sensor, and certainly not ijoR. To the inventors' knowledge, the state of the art did not 

include using TDR as a methiod of measuring moisture during an iautomated drying process. 

On the other hand, Aibplicants' specification makes it clear that use of TDR to measure 
moisture content of soil existbd at the time of the invention. The Trase reference is certainly an 
example from the state of thejart of TDR soil moisture monitoring. It discloses a small probe 
that can be pushed a few inchjes into the ground and electrically C9nnected to a hand-held 
portable processing unit. ButiTrase is not described or indicated ify inclusion in the Applicants' 
specification to be a part of t^e state of the art of automated artificial agricnlhiral grain and ^^A 
drjang. Applicants' specificatfon makes it clear that the state of tlte art of TDR does not. to their 
knowledge, include use to mejasure moisture in an automated dryiAg system. 

The Hook reference edsentially discloses a modified Trase jprobe. It discusses at length a 

i ! 

special configuration of the sqiall, pronged probe of the type discl.i)sed in Trase. Hook does 
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make, in passing, a conimeijit about granular and/or particulate materials other than soil, i.e. ^'sand 
or the likfr-for example, gijain'^ (col. 2. lines 44-46), but no where is there any mention of use in 
an automated artificial dryiiig method or process. In other word^, Hook is a modification of the 
state of the ait of the Trase $oil moisture monitor. It is not a part of the state of the art of 
automated artificial drying <if the present application. 

Therefore, it is respectfully submitted that the starting point for evaluating obviousness of 
the present claims is devoid iof any disclosure, suggestion or teaching of appUcation of any type 
of TDR device or method, the complete absence of any suggestion of utilization of TDR in the 
state of the art Hunter reference and the complete absence of anyi suggestion of utilization of a 
soil monitor type probe of xj-ase or Hook in an automated artificial drying method or system 
defeats a prima facie case of iobviousness. 

i 

Applicant also traverUs any suggestion by the Office Ac^on that there is any admission 

i 

made that TDR could be useii in drying methods and systems sudh as claimed, or is admitted to 

i 

be a part of the state of the ai|t relevant to the claimed invention, bierc is no evidence that the 
Trase reference has any disclbsure or teaching of utilization of that soil moisture measuring 
apparatus in an automated drying method or system claimed in th\s application. 

But further, Applicanj respectfully traverses any suggestion in the Office Action that 
Trase or Hook suggests use ii such methods or systems. For example, the Final Rejection 
alleges at page 3, numbered {paragraph 7 that: 

"Therefore, it ^s inherent hat the TDR device disclosed in "Trase Operating 
Instructions" is capable of obtaining moisture content measurements of the 
various porous media claimed by the applicant." 
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It is respectfully submitted inherency is an improper grounds for an obviousness rejecUon. While 
inherency is recognized as i basis for a § 102 anticipation rejection, there must be some teaching 
that can be pointed to in thejrefeience to support its use in a prima case of § 103 obviousness 

rejection. It is also respectfully submitted that Trase is non-analogous to the claimed invention. 

j 

It neither is in the field of thfe claimed invention, nor is its teaching reasonably related to the 
problem addressed by the At)plicants' invention. 

2. Level\ofSm in the Art 
It is submitted that tlie background of the inventors corroborated the non-obviousness of 
the present invention, and likewise defeats a prima facie case of obviousness. 

Inventor Hunter of thjis application is a co-inventor of thejcited Hunter reference. 

i 

Therefore, use of TDR in hisi state of the art drying method and system was not obvious to him. 
Inventor Skalling is a{ principle in the company that created the Trase device of the cited 

Trase reference. Use of his Trase device is a drying method and System was not obvious to him. 

I 

Inventor Corak was einployed by the owner of the present! application and had some 
experience with TDR. It was! not obvious to him to apply TDR to the claimed drying mediod and 
system. ; 

It was only upon collaboration of the three inventors diat the invention was conceived and 
reduced to pracUce. This is submitted to support a finding that persons skilled in the state of the 

art did not look to TDR for the solution eventually claimed, and pisrsons skilled in TDR of soil 

i 
I 

moisture measurement did nojt look to apply it in the way claimed! 
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3. The Ipnfy Teaching of Combination oftDR and Automated ArUficial 
Drying Methods and Systems Is the Apj^ant's Specification and 
Claims 

In summary, it is re^ectfully submitted that there is no disclosure, and no teaching or 
suggestion, in any single cit^d reference of application of TDR tt> automated, artificial drying of 
grain and seed. Inherency i^ not enough. And a conclusion it w0uld obvious to try is not 
enough. The suggestion carinot stem from the Applicants own disclosure. In le Ehrreich . 590 
F.2d 902(C.C.P.A. 1979). | ; 

j • 

Here the record shoWs that TDR has been around for years. It shows that automated 
artificial drying has been aniind for sometime. Despite this, the itwo arts had not converged. 
The record shows that it wasj not until an unexpected synergy from collaboration between persons 

j 

from the divergent arts that tjie invention came into being. 



Applicants' therefore bspectfully request reconsideration of the obviousness rejections. 
The suggestion for automatecj drying system using moisture sensors may have existed, but not 

i 

using TDR principles orproties. Again, the co-inventor of the Hunter reference is a co-inventor 
of the present application, and it was not obvious to use TDR to him. 

It is therefore respectfpUy submitted that the reconi does not support a prima facie case 
Uiat the cited references sugg|sted their combination or suggestedjthe claimed invention. The 
only suggestion of the same ii Applicants' specification and claim^. Thus, a prima facie case of 
obviousness fails because it relies in hindsight on the AppUcants' own disclosure to fiU in the 

J 

gaps in the teachings in the an:. 
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4. The Method Claims 

r 

Reconsideration is ^so respectfuUy requested of the obvjiousriess rejection of AppUcants' 
method claims. The Final Rejection agrees that method claims ^an be patentable even if they use 
known apparatus (Final Rej^on. pg. 6, numbered para. 17). However, as understood, it 
maintains the obviousness rejection on the basis that: 

"the combinakion of known devices in this case, wherein TDR is widely used as a 
method of monitoring moisture content, was discQssed in piior art that was 
available at the time of the invention." 

It is respectfully submitted that this is not the correct test of whether a method is 

patentable under 35 U.SC §ilOO, 101. The conclusion in the Fij,al Rejection ignores the 

language in Applicants' claiiis that the invention pertains to control of an automated artificial 

drying process for grain seed! In fact, it is submitted that die aboVe-comment from the Final 

Rejection corroborates Applilants' other arguments. It is true that TDR has long been known as 

a method of measuring moistpre content, but there is no evidenceiof record that discloses, 

teaches, or suggests use as sehsors in an automated artificial drying process for grain or seed. 

There is no disclosure or teacking of whether TDR would work in an artificial drying bin. There 

is no disclosure or teaching whether TDR would work in the fona of the soil moisture probes of 

Trase or Hook. The closest sikggestion cited by the Examiner is Hbok's comment that perhaps 

that TDR probe could be used with grain or sand. But there is no mention of use in artificial 

drying of grain or seed, whethtr or not attached to a carrier or oth^" vegetation. 

Again, the only disclojure that "fills the gap" in the teachings of the cited references and 

the Applicants' claims is the Ajpplicants* own specification and daijtns. Therefore. 

reconsideration of the obviouspess rejection is respectfully request^. 
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C. Conclusion \ 

Reconsideration an<^ allowance is respectfully requested = 

Please consider this ktwomonA extension of time ftomiNovember 14, 2003 to January 
14, 2004, under the provisio^ of 37 C.F.R. § 1.136(a) and charge Deposit Account No. 26-0084 

for the amount of $410.00. No other fees or extensions of time 4ie beUeved to be due in 

i 

connection with this amendi|ient; however, consider this a lequeit for any fees inadvertently 

i 

omitted, and charge any additional fees to Deposit Account No. i6-0084. 



Respectfullysubinitti 



mlw 



. No. 30,643 
i, VOO^tefiS ^SEASE, P.L.C. 
)1 Grand Avenue, Suite 3200 
5es Moines, Iowa 50309-2721 
Phone No: (515)288-3667 
Fax No: (515)288-1338 
CUSTOMER NO: ^7142 

Attorneys of Record ! 
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